IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEAN CARPENTER

Pl aintiff, :
V. : Civil Action No. 99-CVv-214

BMW OF NORTH AMERI CA, | NC.

Def endant .

VEMORANDUM

R F. KELLY, J. JUNE 21, 1999
Before this Court is Plaintiff’s Mdtion for C ass
Certification. Plaintiff has brought clains agai nst Defendant
BMV of North Anerica, Inc. (“BMWN) based on Consuner Fraud
Statutes, fraud, negligent m srepresentation and breach of
contract. Plaintiff alleges that BMN has engaged in a schene to
defraud purchasers through witten m srepresentations regarding
certain 1999 BMV3 and 5 series nodels. Mre specifically,
Plaintiff alleges that BMV has marketed the GM five-speed
automatic transm ssions in these nodels as a BMN product, since
t he introduction of the vehicles into the market place on or
about July 1, 1998. For the follow ng reasons, Plaintiff’'s

Motion for Class Certification will be deni ed.

STANDARD FOR CLASS CERTI FI CATI ON

“To obtain class certification, plaintiffs nust satisfy

all of the requirements of Rule 23(a) and conme within one



provision of Rule 23(b).” Georgine v. Anchem Products, Inc., 83
F.3d 610, 624 (3d Cir. 1996), aff’'d, 521 U.S. 591 (1997). Rule
23(a) requires plaintiffs to establish (1) nunerosity; (2)
comonality; (3) typicality; and (4) adequacy of representation.
FED. R Qv. P. 23(a). Mre specifically, Rule 23(a) provides:

One or nore nenbers of a class nay sue or be
sued as representative parties on behal f of
all only if (1) the class is so nunerous that
joinder of all menmbers is inpracticable, (2)
there are questions of |aw or fact common to
the class, (3) the clains or defenses of the
representative parties are typical of the
clainms or defenses of the class, and (4) the

representative parties will fairly and

adequately protect the interests of the

cl ass.
| d.

In addition to satisfying 23(a) requirenents, a
putative class nmust satisfy one part of subsection 23(b). 1In the

instant action, Plaintiff seeks certification pursuant to
23(b)(3), which requires that (1) “questions of |law or fact
comon to the nenbers of the class predom nate over any questions
affecting only individual nenbers,” and that (2) “a class action
is superior to other avail able nethods for the fair and efficient
adj udi cation of the controversy.” Feb. R CQGv. P. 23(b)(3).

1.  COVMONALI TY AND PREDOM NANCE

As stated above, class certification requires that
t here be questions of law or fact common to the class and that

such conmon questions predoni nate over any questions affecting



only individual nenbers.! Georgine, 83 F.3d at 626. Here, the
[imted common issues identified by Plaintiff cannot satisfy the
predom nance requirenent in this case.

The parties agree that to determ ne each class nenber’s
|l egal rights, this Court will have to apply the I aw of each of
the 50 states.? Def.’s Brief at 16; PIf.’s Brief at 24-25.

[Where the applicable |aw derives fromthe

| aw of the 50 states, as opposed to a unitary
f ederal cause of action, differences in state

law wi Il “conmpound the [] disparities” anong
class nenbers fromthe different states.
Thus, . . . certification of a nati onw de

class in which the | aw of the 50 states,

rat her than federal |aw, nust be identified
and applied, places the burden upon
plaintiffs to “credi bly denonstrate, through
an " extensive analysis’ of state |aw
variances, "that class certification does not
present insuperable obstacles.’”

That common i ssues nmust be shown to
“predom nate” does not nean that i ndividual

! “Rule 23(a)(2) does not require that all questions of
| aw or fact that are raised be common to the entire class.”
Truckway, Inc. v. CGeneral Electric, CGv. A No. 91-0122, 1992 W
70575, *3 (E.D. Pa. March 30, 1992). Indeed, the actual |anguage
of the rule suggests that there sinply be at |east nore than one
guestion of law or fact. 1d. Because in this case there are
factual and legal issues comon to the proposed plaintiff class
as to whet her BMWN decei ved consuners regardi ng the maker of the
transm ssions of the subject autonobiles, the commonality el enent
is satisfied.

2 “[ E] xi stence of state |law variations is not al one
sufficient to preclude class certification.” Chin v. Chrysler
Corp., 182 F.R D. 448, 458 (D.N. J. 1998), (citing In re School
Asbestos Litig., 789 F.2d 996, 1011 (3d Gr.), cert. denied, 479
U S. 852 (1986), and In re General Mditors Corp. Pick-Up Truck
Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 815 (3d Cir.), cert.
deni ed, 516 U. S. 824 (1995)).




i ssues need be non-existent. Al class
menbers need not be identically situated upon
all issues so long as their clains are not in
conflict with each other. The i ndividual

di fferences, however, nust be of |esser
overall significance and they nust be
manageabl e in a single class action .

Chin v. Chrysler Corp., 182 F.R D. 448, 453 (D.N. J. 1998)

(citations omtted).

In an effort to neet her burden of providing an
“extensive analysis” of state |law variations, Plaintiff has
submtted a series of charts and affidavits (PIf.'s Exhs. “K’

through “R’) utilized in lIn re Prudential Ins. Co. Anerica Sales

Litigation, 148 F.3d 283 (3d Gr. 1998), cert. denied, 119 S. C.

890 (1999), setting forth an analysis of the various state |aws
applicable to the legal clains of coormon | aw fraud, breach of
contract, negligent m srepresentation, consuner fraud and
punitive damages, at issue in the instant action. Plaintiff

enphasi zes that the Prudential plan was adopted by the Third

Crcuit Court of Appeals and, thus, should be adopted by this
Court .3

However, as the court observed in In re Jackson Nat’|

3 The fact that the Third Grcuit Court of Appeals
affirmed the district court’s approval of the plan submtted in
Prudential does not ensure adoption of the same plan in this or
any other case by Plaintiff merely submtting the same charts and
exhibits used by the plaintiff in Prudential. Cf. Tylka v.
Gerber Products Co., 178 F.R D. 493, 498 n.3 (N.D. Il1. 1998)
(“Plaintiffs should not expect the court to ferret through,

di ssem nate, and craft nanageabl e schenes fromthese exhibits
when that burden clearly rests with Plaintiffs.”).

4



Life Ins.

Co. PremumlLitigation, 183 F.R D. 217 (WD. Mch

1998),

Prudential is distinguishable both factually and

procedural ly:

Id. at 224 (enphasis added).

at hand.*

by certification of a nationw de class .

Prudential is distinguishable not only

factually -- by virtue of the uniformty of
al l eged m srepresentations, which sinplified
fact issues . . ., but also procedurally

i nasnmuch as the Prudential class was
certified for settlenent purposes only. The
Third Grcuit observed in affirmng the
Prudential class certification that when a
district court is confronted with a request
for settlenent-only class certification, it
“need not inquire whether the case, if tried,
woul d present intractabl e nmanagenent probl ens
. . . for the proposal is that there be no
trial.” 148 F.3d at 316 n.57, quoting
Anthem 117 S. C. at 2248. See also Chin,
182 F.R D. at 458; Ford Vehicle Paint, 182
F.R D. at 225-26; Ford Ignition Switch, 174
F.RD. at 350. Here in contrast, plaintiffs
seek nationwi de class certification of
multiple state |aw clains of some 300, 000

cl ass nenbers involving various factual

prem ses for trial. Mnageability is
therefore a very real concern.

The sane can be said for the case

Here, “[t]he nunmerous state | aw variations inplicated

finding that a class action is the superior method for

mlitate against a

adj udi cation of the controversy.” 1d. at 223; see also Castano

Brief at 24-28,

4

For exanple, as BMWcorrectly points out, see Def.’s
the state laws vary significantly with regard to

el enents such as burden of proof, know edge, and duty to disclose
whi ch are necessary to establish plaintiff’s fraud-based claim

See,

e.dq.,

In re Ford Motor Conpany Vehicle Paint Litigation,

F.R D. 214, 223 (E. D. La. 1998).

182



v. Anerican Tobacco Co., 84 F.3d 734, 745 n. 19 (5th G r. 1996)

(“the greater the nunber of individual issues, the less likely

superiority can be established.”); In re Anerican Medical

Systens, Inc., 75 F.3d 1069, 1085 (6th Cr. 1996) (“If nore than

a fewof the laws of the fifty states differ, the district judge
woul d face an inpossible task of instructing a jury on the

rel evant | aw, yet another reason why class certification would
not be the appropriate course of action.”).

In addition, Defendant argues that “proof of individual
reliance, which cannot be presuned, overwhel ns any common
issues.” Def.’s Brief at 18. Plaintiff counters by arguing that
the fraud claimin this case stens from m sl eadi ng om ssi ons
whi ch does allow for reliance to be presuned. PIf.’ s Brief at

26-27 (citing Prudential, 148 F.3d at 314). However, the cases

supporting the proposition that reliance may be presuned are

federal securities fraud cases. See In re Ford Motor Co. Bronco

|l _Product Liab. Litig., 177 F.R D. 360, 374 (E. D. La. 1997).

Here, the clains at issue involve state | aw fraud cl ai ns,

not federal securities fraud clains.® Under such circunstances,

° The presunptive reliance theory upon which Plaintiff
relies “has generally been limted to the securities market where
the courts can presune "a nearly perfect market in information.’”
Maguire v. Sandy Mac., Inc., 138 F.R D. 444, 451 (D.N. J. 1991);

Ford Bronco II, 177 F.R D. at 374 (sane); see also Jackson, 183
F.R D at 222 (“The Prudential presunption was prem sed on the
exi stence of uniformand nmaterial msrepresentations.”). |In this

case, where Plaintiffs have alleged that BMWV has m srepresented
the origin of its 3 and 5 series’ transm ssions through witten

6



district courts have generally held that proof of reliance is

required. See, e.qg., Ford Vehicle Paint, 182 F.R D. at 221,

Jackson Nat’'l Life Ins., 183 F.R D. at 222; In re Ford Mtor Co.

lgnition Switch Products Liability Litigation, 174 F.R D. 332,

346 (D.N.J. 1997); Ford Bronco Il, 177 F.R D. at 374; Truckway,

Inc. v. General Eectric, Gv. A No. 91-0122, 1992 W 70575, *5-

6 (E.D. Pa. March 30, 1992); Rosenstein v. CPClInt’'l, Inc., Gv.

A. No. 90-4970, 1991 W 1783, *4-5 (E.D. Pa. Jan. 8, 1991);

Strain v. Nutri/Systens, Inc., Cv. A No. 90-2772, 1990 W

209325, *7 (E.D. Pa. Dec. 12, 1990).
BMV al so asserts that clains under each of the 50
states’ consuner protection statutes are overwhel ned by

i ndi vi dual issues.® BMWof North Anerica, Inc., v. CGore, 517

U S. 559, 568-69 (1996) (“No one doubts that a state may protect

its citizens by prohibiting deceptive trade practices .

pronoti onal and marketing materials, it would be illogical to
presunme reliance where the effect, if any, of various marketing
materials on each class nenber’s purchase will have to be

anal yzed. See Buford v. H& RBlock, Inc., 168 F.R D. 340, 360-
61 (S.D. Ga. 1996).

6 Wth respect to the Pennsyl vania Act, BMNcorrectly
contends that an individual inquiry will be required to determ ne
whi ch Pennsyl vani a purchasers: 1) use the autonobile “primarily
for personal, fam |y or household purposes;” 2) read any of the
conpl ai ned of pronotional materials; 3) interpreted those
pronotional materials in the manner suggested by plaintiffs; 4)
relied upon that interpretation of those representations as a
basis in purchasing their BMVN autonobile; and 5) would have
purchased a different autonobile or would have purchased the sanme
car only for a lesser anount. Def.’s Brief at 29-30.

7



But the states need not, and in fact do not, provide such
protection in a uniformmanner.”); Tylka, 178 F.R D. at 498 (“[A]
brief review of the [consuner fraud] statutes reveals not only
nuances, but differing standards of proof, procedure, substance,
and renedies.”). Plaintiff, in response, argues that all of the
Consuner Protection Laws around the United States were created to
protect consuners from deceptive conduct and can be grouped into
3 categories -- (1) those prohibiting any “unfair or deceptive
act or practice, either wwth no further specificity or wiwth an
included but not limted to |ist of specific practices that are
prohibited, (2) those limting clains to a “laundry list” of nore
specifically defined practices, with a nunber these renaining
quite broad, and (3) those states that adopted either the first
or second group, but have added a scienter requirenent.
Plaintiff concludes, based on her division into the above groups,
that the consuner fraud laws “can easily be divided into
subcl asses and cha[r]ged to the jury.” PIf. s Brief at 36. Such
a proffer, however, is “overly sinplistic.” Tylka, 178 F.R D. at
498 (finding that plaintiffs failed to neet their burden and
denonstrate that the nuances of 50 consuner fraud statutes and 50
comon | aws are nanageabl e).

As for Plaintiff’s contract clains, BMN points out that

i ndi vi dual issues arise in each case regarding privity



requi rements’ and whet her BMWN pronotional statenents were an
“affirmation of fact.” Def.’s Brief at pp. 36-37. BMWfurther
contends that nultiple factual issues exist as to whether class
menbers had read or should have been aware of any of the public
di scl osures of the source of the five-speed automatic

transm sson, whet her each class nenber read, or should have read
or been aware of the information furnished to each purchaser on

t he Monroney Label 8, and whet her any statenent was, or was not
consi dered by each purchaser to be nerely opinion or puffery.
Def.”s Brief at 37. Plaintiff, on the other hand, contends that
the only determ nation relevant to this Court would be whet her
BWVfailed to deliver a “BMN product, “since all class nenbers
clearly entered into a contract to purchase their cars.” PIf.’s
Surreply at 16. In doing so, Plaintiff fails to address why
resolution of the Plaintiff’s breach of contract clains will not
require this Court to exam ne the facts and circunstances of each
i ndi vidual case to determ ne whether a representati on nmade by BMW

concerning the origin of the five-speed automatic transm ssions

! See, e.qg., Ford Ignition Switch, 174 F.R D. at 346
(recogni zing that the need for plaintiffs in a proposed class
action to prove contractual privity wll require the court to
undertake an inquiry that will turn on the facts particular to
each individual plaintiff).

8 The “Monroney Label” on Plaintiff’s 1999 BMWV 328i a
four-door sedan stated that the five-speed automatic transm ssion
was sourced in “France,” the engine was sourced in “Germany” and
the car was assenbled in “Minich, Germany.” Def.’s Ex. 10.

9



in the subject autonobiles fornmed a “basis of the bargain.” Cf.

Mack v. GVAC, 169 F.R D. 671, 678 (MD. Ala. 1996) (“The sane

probl ens which plague the plaintiff’s fraud clains al so pl ague
the plaintiff’s inducenent of breach of contract and inducenent

of fiduciary duty clains.”); Jackson Nat'l Life Ins., 183 F.R D

at 222 (“[A] showing of plaintiffs’ reliance is essential also to
their breach of contract claim”). The problemof sorting out
these individual issues at trial weighs against granting class
certification.

Furthernore, it will be difficult to fornulate any
measure of damages for representative plaintiff, let alone a
uni form nmeasure for a nationw de cl ass because of the state | aw
variations that exist with regard to 1) cal culation of dimnution
in value, 2) limtation of incidental and consequenti al danages
in contract actions, and 3) the Consuner Protection Acts’
met hodol ogi es used to cal cul ate actual damages as well as
variations in the 21 states that provide for m ninum statutory
damages, treatnent of punitive and treble damages and the
requi site level of culpability required, and the availability of
attorney fees.

For exanple, Plaintiff’s clainmed damages for her fraud

and contract claims will be for alleged dimnution in the val ue
of the product, her “loss of the premiumprice paid . . . for a
BMW dei gned and manufactured autonobile . . . .” PIf.’s Exh. A

10



at 1Y 40 and 50. 1In Chin, the court noted that “the value of [a]

vehicle[] is dependent on a whole host of individualized factors
i ncludi ng age, mleage, repair and mai nt enance history and
accidents or damage.” Chin, 182 F.R D. at 463. That different
state law fornul ati ons for considering the above factors may
result in sone plaintiffs not being entitled to any conpensatory
damages wei ghs against a finding that a class action is the
superior nethod of adjudication and that common issues of fact
and | aw predom nate. |d.

Plaintiff also seeks to conpel BMNto offer rescission
to the class nenbers, an equitable renmedy that is only avail abl e
under specific limted factual circunstances. Chin, 182 F. R D
at 463 (“The approri ateness of rescission would be determ ned
under the applicable aws of the 52 jurisdictions.”). Such wi de
variation of state |laws regarding the types of damages to which
class nenbers are entitled provides another basis for class
certification to be deni ed.

I11. THE PROPOSED CLASS ACTI ON LACKS SUPERI ORI TY

Rul e 23(b)’ s second requirenent calls for the
denonstration by class representatives that a class action is
superior to other available nethods for the fair and efficient

adj udi cation of the controversy.” Ford Ignition Switch, 174

F.RD. at 351; Chin, 182 F.R D. at 462. Both predom nance and

superiority nust be satisfied by the putative class represenative

11



in order for class certification to be granted. This Court
concludes that even if Plaintiff could have satisfied the
predom nance requirenment, the instant class certification notion
woul d fail nonethel ess on the basis of the superiority

requi renment.

It is generally desirable to litigate simlar, related
clains in one forum especially where, as here, the recovery
bei ng sought by each of the plaintiffs is not sufficiently |arge
to render individualized litigation a realistic possibility. The
attractiveness of this proposition begins to fade, however, as
the intricacies of a trial on a class-w de basis are consi dered.
As denonstrated below, Plaintiff cannot overcone nunerous factua
and | egal issues and offer a workable plan to take advantage of
the economes of class treatnent. Cf. Chin, 182 F.R D. at 462-
63.

For exanple, BMWargues that wth the variations in
state law it would be next to inpossible to instruct a jury on

the relevant law. Def.’s Brief at 47 (citing Anerican Medi cal

Systens, 75 F.3d at 1085)). Wile BMVadmts that state | aw
vari ations alone may not be sufficient to preclude class
certification, BMVNpoints out Plaintiff’s failure to provide a
“trial blueprint to this Court to nake the action manageabl e.”

ld. at 47-48; see also Chin, 182 F.R D. at 458. |In this regard,

BMWNVcriticizes Plaintiff for not submtting any sanple jury

12



instructions or jury verdict fornms as was done in Prudential and
other cases. In a surreply, Plaintiff attenpts to justify this

failure with the explanation that because Plaintiff specifically
adopt ed the plan approved by the Third Grcuit Court of Appeals,

and Judge Wlin, in Prudential, there apparently was no need to

submt proposed jury instructions and verdict fornms, “the
realities of the situation [being] that this case will nost
likely never go to trial if Plaintiffs are successful in
achieving national class certification.” Plf.’s Surreply at 16.
Plaintiff follows this remarkabl e explanation with a sketchy
proposal for managi ng the plethora of managability problens.?®
First, Plaintiff suggests having 51 subclasses, i.e., a
subcl ass for each jurisdiction, with no plan as to how the jury
could neaningfully be instructed on the | aws of each jurisdiction
Wth respect to plaintiff’s nultiple clains, each of which
contains nunerous elenents, nultiplied by thousands of class
menbers. 1d. Next, Plaintiff proposes only three subclasses for

t he Consuner Fraud Count, despite the nunerous individual issues

o It is well-settled that “a district court nust first
find a class satisfies the requirenents of Rule 23, regardl ess
[of ] whether it certifies the class for trial or for settlenent.”
Prudential, 148 F.3d at 308. Wile Plaintiff highlights this
principle when discussing the Third Crcuit’s adoption of the
plaintiffs’ class certification plan in Prudential, see PIf.’s
Surreply at 14, by neglecting to submit a feasible trial
bl ueprint, Plaintiff has curiously dism ssed the need to
seriously treat this litigation as if it could proceed to trial
and be manageable in class form

13



presented by the variations in state statutes. Simlarly,
Plaintiff disregards the state | aw variances that will need to be
addressed to prove a breach of contract, having boldly stated
that no subcl asses are needed. As for negligent
m srepresentation, BMNcorrectly charges that Plaintiff has
apparently ignored her owmn Exhibit N, indicating that the
el emrents needed to establish negligent msrepresentation wll
vary anong the 50 states, with sone states not even recogni zi ng
such a claim And Plaintiff’s assertions that only three sub-
classes will be necessary to cover all of the state | aw
variations regarding Plaintiff’s fraud and punitive danage cl ai ns
is not supported by Exhibits Mand Oto Plaintiff’'s Brief.?

Plaintiff’s proposed jury interrogatories are |ikew se
i nadequate. The 11 questions drafted by Plaintiff nerely scratch
the surface of a nountain of difficult issues that a class action
trial of this nmagnitude would present. As BMWputs it:

Al t hough plaintiff admts that even under her

proposal there are nunbers of subcl asses

requi red, she submts only one set of jury

interrogatories. Thus, even under

plaintiff’s proposal, the 11 questions are

insufficient. Plaintiff nakes no attenpt to

set forth jury interrogatories for each of

its proposed sub-cl asses nor does she attenpt
to delineate which jury interrogatories

10 The Suprenme Court of the United States has recogni zed
that “states necessarily have considerable flexibility in
determning the | evel of punitive danages that they will allowin
different classes of cases and in any particular case.” BMANV.

Gore, 517 U.S. 559, 568 (1996).
14



account for the variances admtted by
plaintiff in the various causes of action.

Def.’s Supp. Mem at 10. Thus, while Plaintiff has presented to
this Court an analysis of the |aws of each of the 50 states for
each of their causes of action, Plaintiff fails to neet her
burden of setting forth a workable plan for dealing with the
problens a trial would present.!!

In a simlar case, a Louisiana federal court, in
considering the superiority of the class action nmechani sm

anayl zed the public policy justifications for the use of class

actions. Ford Bronco Il, 177 F.R D. at 375. Having already
not ed extensive nmanageability problens in that case resulting
fromthe need to determ ne and apply the | aw of 50 jurisdictions
and in trying to isolate conmon issues from i ndividualized
i ssues, the court further determ ned:

[ T] he meager nature of individualized

recovery is but one factor considered under

the superiority analysis. Two other

i nportant factors that informthe anal ysis
are the effect certification will have on the

defendant (e.g., will it create undue
pressure to settle?) and the effect
certification will have on judicial resources
(e.g., is the cause of action immture in the
sense that there is no real track record of
resolution of simlar clainms, and will it

create manageability problens?).

In connection with the judicial

1 It is worth noting that “no federal court has attenpted
to try a case under the |laws of every state.” Chin, 182 F.R D
at 461.

15



ef ficiency/ manageability factor, the Fifth
Circuit in Castano noted not only that the
case presented an immture tort and woul d
benefit from sone individual state court
litigation, but also that the difficulty of
the choice of law issue alone may justify
refusal to certify the class. The Castano
court observed that the conplexity of the
choice of law inquiry “makes individual
trials a nore attractive alternative and,

i pso facto, renders class treatnent not
superior.”

ld. at 375-76 (adding enphasis). As already discussed above,
simlar manageability problens are present in the instant action.

V. NUMEROCSITY AND TYPI CALITY

BMWNV further objects to class certification based on
nunerosity and typicality requirenents. At this point in tineg,
Plaintiff has nerely alleged that “upon information and beli ef,

t he proposed cl ass consists of tens of thousands of Plaintiffs
who have purchased the Subject Autonobiles since their

i ntroduction into the marketplace on or around July 1, 1998.”
Plf.’s Mm at 10. Plaintiff notes that “[t] he docunents
produced by BMWN pursuant to Plaintiffs’ discovery will confirm
this allegation.” 1d. at n.3. Wile Plaintiff is not required
to fix a precise nunber, Plaintiff nust show sone evidence of the
exi stence of the nunbers of persons for whom she speaks. Mere
speculation is insufficient. To the contrary, “[a] higher |evel
of proof than nere commobn sense inpression or extrapolation from

cursory allegatons is required.” Schwartz v. Upper Deck Co., 183

F.RD 672, 681 (S.D. Cal. 1999). Thus, Plaintiff’s failure to

16



present any evidence to back up her allegation that the proposed
class is so “nunmerous” that joinder of all nenbers is

i npracticable provides further grounds for Plaintiff’s Mtion for
Class Certification to be deni ed.

In addition, “Rule 23(a) requires that the clains or
defenses of the class representative be typical of the entire
class.” Truckway, 1992 WL 70575 at *3. The Third Crcuit has
described the typicality requirenent as foll ows:

The typicality requirenent is intended to

preclude certification of those cases where

the Il egal theories of the nanmed plaintiffs

potentially conflict with those of the

absentees. The inquiry assesses whether the

named plaintiffs have incentives that align

with those of absent class nenbers so that

t he absentees’ interests will be fairly

repr esent ed.

Georgine, 83 F.3d at 631.

Here, BMNV argues that M. and Ms. Carpenter’s joint
purchase of their vehicle based on their own uni que tastes,
know edge, experience and interaction with various deal ership
personnel make this case atypical. Def.’s Brief at 53. Inits
responsive brief, BMNalso conplains that Plaintiff’s definition
of the class is inproper and overly broad because she al so seeks
to proceed on behalf of all purchasers of the 1999 BMWN 528 ia
nodel autonobile, which is not presently equipped with a five-

speed automatic transm ssion as alleged by Plaintiff. According

to BMN this overly expansive definition of the proposed cl ass

17



presents specific typicality problens in that purchasers of the 5
series vehicles based their purchase on separate advertisenents
and pronotions.

However, “[t]he Third G rcuit has observed that
“typical’ does not nean “identical’.

" Strain, 1990 W. 209325 at

*4 (citing Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cr.

1984)). Rather, “the court nust focus on whether the plaintiffs’
i ndi vidual circunstances are markedly different or whether the

| egal theory upon which the clainms are based differs fromthat
upon which the clains of the other class nenbers will be based.”
Id. Here, Plaintiff alleges she has been injured as a result of
BMN/'s schene to deceive consuners by selling, pronoting, and

mar keti ng the Subject Autonobiles as having automatic

transm ssions that were manufactured and desi gned by BMAN when
they actually contained transm ssions manufactured and desi gned
by General Mdtors. Accordingly, Plaintiff’s clains are
representative of the other class nenbers and, thus, satisfy “the
relatively |loose typicality threshold test as enunciated in

Fal con v. General Tel ephone, 457 U. S. 147, 161 (1982), by the

show ng of a sufficient interrelationship between the clains of
the representative and those of the class.” 1d. (citations

omtted). Yet, satisfaction of the typicality requirenent is not

18



enough to justify granting the instant notion. !?

Because Plaintiff has not nmet her burden of
establishing that the proposed class neets all of Rule 23's
requi renents, Plaintiff’s Motion for Class Certification wll be

denied. An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

12 Rul e 23's adequacy of representation requirenent “tests
the qualifications of the counsel to represent the class” and
“serves to uncover conflicts of interest between nanmed parties
and the class they seek to represent.” Prudential, 148 F.3d at
312 (citations omtted). BMNdoes not dispute that counsel for
Plaintiff is conpetent and experienced in conplex class action
litigation. Thus, this final factor does not stand in the way of
class certification.
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JEAN CARPENTER,

Pl ai ntiff, :
V. : Civil Action No. 99-Cv-214

BMWV OF NORTH AMERI CA, | NC.,

Def endant .

ORDER

AND NOW this 21st day of June, 1999, upon
consideration of Plaintiff’s Mdtion for Class Certification and
Def endant’ s Response thereto, it is hereby ORDERED that said

nmotion i s DEN ED.

BY THE COURT:

Robert F. Kelly, J.
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